WARNING
The court hearing this matter directs that the following notice be attached to the file:

A non-publication and non-broadcast order in this proceeding has been issued under
subsection 486.4(1) of the Criminal Code. This subsection and subsection 486.6(1) of the
Criminal Code, which is concerned with the consequence of failure to comply with an order
made under subsection 486.4(1), read as follows:

486.4 Order restricting publication - sexual offences. - (1) Subject
to subsection (2), the presiding judge or justice may make an order directing
that any information that could identify the victim or a witness shall not
be published in any document or broadcast or transmitted in any way,
in proceedings in respect of

(@) any ofthe following offences:

(i) an offence under section 151,152,153,153.1, 155,160,162,
163.1, 170,171, 171.1,172,172.1,172.2,173,213,271,272,273,
279.01, 279.011, 279.02, 279.03, 280, 281, 286.1, 286.2, 286.3,
346 or 347, or

(i) any offence under this Act, as it read from time to time before
the day on which this subparagraph comes into force, if the
conduct alleged would be an offence referred to in
subparagraph (i) if it occurred on or after that day; or

(b) twoor more offences being dealt with in the same proceeding,
at least one of which is an offence referred to in paragraph (a).

() MANDATORY ORDER ON APPLICATION - In proceedings in
respect of the offences referred to in paragraph (1)(a) or (b), the presiding
judge or justice shall

(@) at the first reasonable opportunity, inform any witness under
the age of eighteen years and the victim of the right to make
an application for the order; and

(b) onapplication made by the victim, the prosecutor or any such
witness, make the order.

486.6 OFFENCE - (1) Every person who fails to comply with an order made under any of
subsections 486.4(1) to (3) or subsection 486.5(1) or (2) is guilty of an offence punishable on
summary conviction.
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ADMISSIBILITY OF STATEMENTS TO HOCKEY CANADA

THOMAS, J.:

The Application

[1]

[2]

[3]

The applicants Michael McLeod, (“McLeod”), Dillon Dubé, (“Dubé”), and Alexander
Formenton, (“Formenton”), seek an order excluding four statements they provided to
Danielle Robitaille in October, 2022.

The application asks me to find that, at the time, Danielle Robitaille was a “person in
authority” and that the Crown cannot meet its burden on voluntariness. Alternatively, the
application asks that | exercise my inherent jurisdiction to exclude the statements as they
would render the trial unfair. As part of the application, Danielle Robitaille testified about
her role as an investigator retained by her client, Hockey Canada.

At the conclusion of the argument, | advised counsel that I was not convinced Danielle
Robitaille was, in law, a “person in authority”, but that I found the manner in which the
statements were obtained so unfair and prejudicial that the statements had to be excluded.
| promised written reasons and what follows are those reasons.

The Background Narrative

[4]

[5]

[6]

[7]

[8]

On June 18, 2018, the majority of Canada’s World Junior Hockey Team were in London,
Ontario for a gala event to celebrate their gold-medal victory.

On the evening of June 18, 2018, some members of that Team attended Jack’s Bar in
downtown London for drinks and dancing. There they met the complainant, “E.M.”, and
her friends, who were there for the same purpose. It seems everyone was drinking alcohol.

The record before me indicates that E.M. danced with a number of the players. E.M. later
travelled back to the Delta Armouries Hotel with the defendant, Michael McLeod. McLeod
and E.M., it seems, had consensual sexual intercourse. Later the other players attended the
room McLeod shared, having received a text message from McLeod.

It is alleged that in the early morning of June 19, 2018, E.M. had various forms of sexual
contact with the defendants named in this indictment. E.M. then took an Uber ride home
from the hotel, and, it is alleged, was found by her mother, “C.M.”, in a bathtub in a
distressed state.

Later in the morning of June 19, 2018, E.M.’s mother called London Police to report that
E.M. had been sexually assaulted the night before by a group of hockey players at the Delta
Armouries Hotel, after meeting some of them at Jack’s Bar earlier that evening. Later that
day, Glen McCurdie, Vice President of Hockey Canada, called London Police to advise
that “V.B.”, a friend of E.M.’s mother, had made a similar report to Hockey Canada.
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London Police followed up with E.M.’s mother and V.B. Both said E.M. was not interested
in pursuing criminal charges. E.M. subsequently contacted police. She wanted to provide
a statement but didn’t want McLeod to get into trouble. London Police and Hockey Canada
commenced parallel investigations, the latter led by external counsel Danielle Robitaille at
the firm Henein Hutchison LLP, (“HHLLP”, subsequently to become “HHRLLP”).
Danielle Robitaille had been initially contacted by McCurdie to provide criminal law
advice about what steps he should take after receiving the complaint.

OnJune 22, 2018, E.M. provided a police statement in which she recounted what happened,
identified several players with whom she claimed to have had sexual contact or who were
in the hotel room during the time that sexual activity occurred, and provided text messages
she had subsequently exchanged with McLeod.

Two days later, E.M. told police she had changed her mind and wanted to proceed with
charges. Police obtained and reviewed more than 100 surveillance clips depicting E.M.
interacting with various players at Jack’s and the hotel.

E.M. attended for a second statement on June 26, 2018. On that day, police told E.M. they
did not have reasonable and probable grounds to believe a sexual assault had occurred.
E.M. asked that the investigation be suspended.

Roughly two weeks later, E.M. contacted police to ask that the investigation be re-opened,
as she had changed her mind. The police did so. Over the next six months, London Police
interviewed or received statements from several players, including the Applicants McLeod,
Formenton, Dube, and Foote. Police also obtained copies of two video clips depicting E.M.
during the incident. Police then took a third statement from E.M. and showed her the
videos. Police formed the opinion that there were not sufficient grounds to continue and
closed their investigation on February 6, 2019.

The Hockey Canada investigation conducted by Danielle Robitaille ran on a parallel track
to that of the London Police.

Like the police, Ms. Robitaille interviewed several players. She also interviewed coaches
and others connected to the Hockey Canada team and the incident. Some players declined
to participate at that stage of the process given the ongoing criminal investigation; a choice
Ms. Robitaille respected. Through counsel, E.M. also refused to participate in Hockey
Canada’s internal investigation after expressing concerns about an active police
investigation being underway. Notwithstanding that the London Police Service never
asked Hockey Canada to stand down their concurrent investigation, on July 24, 2018, Ms.
Robitaille paused her investigation until the criminal process was completed, in part to
ensure fairness to the players. She testified that she could not proceed as long as E.M.
refused to participate.

For the next 18 months, Danielle Robitaille attempted to get E.M.’s cooperation with the
Hockey Canada investigation. All efforts failed, and in September 2020, on instructions
of Hockey Canada, Ms. Robitaille closed her investigation.
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A year and a half later, in April 2022, E.M. issued a statement of claim in the Superior
Court of Justice seeking $3.5 million in damages from Hockey Canada, the Canadian
Hockey League, and eight “John Doe” defendants, in respect of the incident. In May 2022,
Hockey Canada settled the claim on behalf of the players. The fact of the settlement was
reported widely by the press.

Prior to the press coverage, none of the applicants knew of the civil litigation or that
Hockey Canada had decided to settle the claim. The news of the settlement and the source
of the funds caused some public outcry and significant negative publicity for Hockey
Canada. In July, 2022, the Parliamentary Heritage Committee held a hearing into the
circumstances of the claim and its resolution. Representatives of Hockey Canada testified
before the Committee, as did Danielle Robitaille.

On July 14, 2022, Hockey Canada released an “Open Letter to Canadians” which appeared
in major Canadian newspapers and was reported elsewhere. | have set out portions of the
“Open Letter” below:

We have heard from Canadians, players, their families, fans, sponsors and those
impacted by what occurred in 2018. We know you are angry and disappointed in
Hockey Canada — rightfully so.

We know we have not done enough to address the actions of some members of
the 2018 National Junior Team, or to end the culture of toxic behaviour within
our game.

For that we unreservedly apologize.

We know we need to do more to address the behaviours, on and off the ice, that
conflict with what Canadians want hockey to be, and which undermine the many
good things that the game brings to our country.

That is why we are taking the following steps immediately:

We are reopening the investigation into the alleged sexual assault perpetrated by
members of the 2018 National Junior Team. This investigation continues to be
led by an independent third party and will require all players to participate. Those
who do not will be banned from all Hockey Canada activities and programs
effective immediately. The investigation, once complete, will be referred to an
independent adjudicative panel of current and former judges who will determine
the appropriate consequences, which may include a lifetime ban from Hockey
Canada activity, on and off the ice. We acknowledge the courage of the young
woman involved and respect her decision to participate with the investigation in
the manner she chooses.

What happened in London, Ontario in 2018 was completely unacceptable and we
once again apologize to Canadians, the young woman, and all those who have
been impacted. It’s important for Canadians to understand that upon learning of
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these allegations, Hockey Canada immediately notified police and Sport Canada,
and engaged a respected Canadian law firm to conduct an independent
investigation of the matter that spanned more than two years. The process was
not perfect, but our goal was to respect the integrity of the investigations.
Reopening the investigation is a step towards addressing the disappointment so
many feel about the outcome of the process we followed.

A Hockey Canada representative told the Parliamentary Committee that they were
cooperating with the London Police investigation.

Also in July, 2022, both the London Police and Hockey Canada re-opened their
investigations. Police did not ask Danielle Robitaille to stand down while they proceeded,
and it is clear she had no intention of doing so.

Detective Ryan took over the police investigation and one of the fresh investigative
avenues considered was the acquisition of the investigative file of Hockey Canada by
production order.

As part of the refreshed Hockey Canada investigation, and unlike the 2018 version, this
time the players were threatened with an automatic lifetime ban from Hockey Canada and
public disclosure of their identities if they declined to participate in an interview.

The players needed to pledge their confidentiality. Hockey Canada did so as well but made
it clear that confidentiality could not continue if served with a Court order.

Ms. Robitaille did, in fact, conduct four interviews of three of the players on October 1,
2022 with McLeod; October 4, 2022 with Dubé; and October 14 and 18, 2022 with
Formenton.

As a concession to the players, it was agreed that during the interviews those present would
only take handwritten notes. There would be no other recording.

In early August, 2022, before Ms. Robitaille conducted these interviews, Hockey Canada,
through its counsel, Mr. Winton, waived any privilege over the investigation and offered
to provide the interviews Ms. Robitaille had conducted and then her investigative file to
the London Police Service on consent, without the need for a production order.

The London Police Service declined Hockey Canada’s offer to share their investigative file
without first obtaining judicial authorization. By August 2022, the police disclosed to Ms.
Robitaille and Hockey Canada that they now had reasonable and probable grounds to
believe that several players had committed a sexual assault on E.M. and that they were in
the process of pursuing a production order for Ms. Robitaille’s investigative file. Ms.
Robitaille did not disclose this fact to the defendants before interviewing them.

On October 21, 2022, Justice Carnegie issued a production order for Ms. Robitaille’s
investigative file pertaining to the Hockey Canada investigation. On October 25, 2022, the
police served HHLLP and Danielle Robitaille with that production order. Ms. Robitaille
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complied with its terms and produced the investigative file, including the four Hockey
Canada statements to the police on November 17, 2022.

Upon receiving the production order, Ms. Robitaille cancelled interviews with Hart and

In January, 2024, the defendants were charged with sexual assault.

Person In Authority

[32]

[33]

It is only when an accused makes a statement to a person in authority that the Crown bears
an onus of proving the voluntariness of that statement beyond a reasonable doubt.

The seminal case in defining a “person in authority” continues to be Justice Cory’s decision
in R. v. Hodgson, [1998] 2 S.C.R. 449. Paragraphs 33 and 34 of the decision are set out

The subjective approach to the person in authority requirement has been

adopted in this Court. See Rothman, supra, at p. 663. The approach adopted by
Mclntyre J.A. (as he then was) in R. v. Berger (1975), 1975 CanLIl 1250 (BC CA),
27 C.C.C. (2d) 357 (B.C.C.A)), at pp. 385-86 is, in my view, a clear statement of the
law:

The law is settled that a person in authority is a person concerned
with the prosecution who, in the opinion of the accused, can
influence the course of the prosecution. The test to be applied in
deciding whether statements made to persons connected in such a
way with the prosecution are voluntary is subjective. In other words
what did the accused think? Whom did he think he was talking to?

. Was he under the impression that the failure to speak to this
person, because of his power to influence the prosecution, would
result in prejudice or did he think that a statement would draw some
benefit or reward? If his mind was free of such impressions the
person receiving this statement would not be considered a person in
authority and the statement would be admissible.

34  However, to this statement I would add that the accused’s belief that he is
speaking to a person in authority must also be reasonable, in the context of the
circumstances surrounding the making of the statement. If the accused were
delusional or had no reasonable basis for the belief that the receiver of the
statement could affect the course of the prosecution against him, the receiver
should not be considered a person in authority. Since the person in authority
requirement is aimed at controlling coercive state conduct, the test for a person
in authority should not include those whom the accused unreasonably believes to
be acting on behalf of the state. Thus, where the accused speaks out of fear of
reprisal or hope of advantage because he reasonably believes the person receiving
the statement is acting as an agent of the police or prosecuting authorities and
could therefore influence or control the proceedings against him or her, then the
receiver of the statement is properly considered a person in authority. In other
words, the evidence must disclose not only that the accused subjectively believed


https://www.canlii.org/en/bc/bcca/doc/1975/1975canlii1250/1975canlii1250.html

[34]

[35]

[36]

[37]

Page: 8

the receiver of the statement to be in a position to control the proceedings against
the accused, but must also establish an objectively reasonable basis for that
belief. For example, if the evidence discloses a relationship of agency or close
collaboration between the receiver of the statement and the police or prosecution,
and that relationship was known to the accused, the receiver of the statement may
be considered a person in authority. In those circumstances the Crown must
prove beyond a reasonable doubt that the statement was made voluntarily.

After reviewing several cases where private citizens were viewed as persons in authority,
Justice Cory commented: “... These cases have not departed from the governing rule that
defines a person in authority in relation to the accused’s perception of the receiver’s
involvement with the investigation or prosecution of the crime nor have these decisions
defined a person in authority solely in terms of the personal authority that a person might
wield in relation to the accused. Moreover, in concluding that the receiver of the statement
was a person in authority, the courts have consistently found the accused believed the
receiver was allied with the state authorities and could influence the investigation or
prosecution against the accused” (Hodgson, para. 35).

The test to determine whether a person is a person in authority was discussed by Pomerance
J. at para. 7 of R. v. Carter and Dodd, 2011 ONSC 5633:

[7] When a statement is received by a conventional state actor - such as a
police officer or a prison guard - his or her status as a person in authority will
usually be quite obvious. When the receiver of a statement is a private citizen,
that person will not be treated as a person in authority unless there is evidence of
a real or a reasonably perceived connection between that person and the
prosecution. The defence will bear the evidential onus of making that person’s
status a live issue. If that evidential burden is discharged, it will fall to the
prosecution to prove beyond a reasonable doubt that the receiver is not a person
in authority or, if this burden cannot be discharged, that the statement was made
voluntarily.

For a recipient of a statement to be a person in authority, they must in fact be “acting in
concert with the police or prosecutorial authorities, or as their agent, or as part of their team
.....” (Hodgson, para. 47; R. v. G.D., 2022 ONSC 1541, para. 27).

It is important to view the test as not a categorical one but rather a test based on context
avoiding an “overly formalistic or legalistic approach” (Hodgson, para. 36; R. v. Singh,
2007 SCC 48, para. 40).

Position of the Applicants

[38]

[39]

The applicants here bring to my attention a number of cases where non-state actors have
been determined to be persons in authority.

In R. v. De Zen, 2010 ONCJ 437, Justice Blouin found forensic accountants hired by the
accused’s employer to be persons in authority when they were hired to perform an audit
related to an Ontario Security Commission and RCMP investigation.
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In R. v. Reid (2000), 192 Nfld & PEIR 77 (Sup. Ct.), the accused’s employer was found to
be persons in authority when they hired KPMG investigators to conduct a forensic audit as
the lead police authorities had no resources to conduct an audit themselves.

In R. v. Benson, 2009 MBQB 310, investigators for the provincial Auditor General’s Office
were found to be persons in authority when investigating provincial employees for
potential fraudulent conduct.

In R. v. R.S., 2009 ONCJ 333, a vice-principal was found to be a “person in authority”
when he questioned students about a break and enter. The vice-principal met with police
and then interviewed the students knowing he would turn over the information gained to
the police.

The applicants here point to a series of events that they suggest satisfy their evidentiary
onus.

Informational Conduct

Upon being contacted by McCurdie in June, 2018, Danielle Robitaille advised McCurdie
to immediately contact police. On June 29, 2018, Ms. Robitaille introduced herself to the
then lead investigator, Detective Newton, and offered assistance. Ms. Robitaille’s evidence
is that she was only inquiring if her investigation should stand down so as not to conflict
with the police investigation.

Ms. Robitaille reached out to the players on four occasions between 2018 and 2022 as a
result of a police request, with the contact information of the police investigators and
information that the police wished to speak to them.

In December, 2018, Detective Newton asked Ms. Robitaille to contact five specific players
regarding an interview. Newton had designated the players as subject (suspect) or
witnesses. Ms. Robitaille passed on the message but removed the term “subject” in relation
to the one player that had that designation. The applicants suggest this was intentionally
done to assist the police in making contact with that player.

(b) Information Sharing

[47]

[48]

In 2022, Detective Ryan allowed Danielle Robitaille to view the Delta Hotel video footage
which showed the comings and goings of E.M. and the players. Permission was granted
on the basis that it not be published or shared and any reports not include specific reference
to the footage.

The applicants suggest this was a mutual agreement of confidentiality and that it was
“shocking” that Ms. Robitaille was able to view important evidence in an active police
investigation. They argue that this not only assisted Ms. Robitaille in tailoring her
questions when taking the statements, but also assisted the police since they knew they
would eventually obtain her work product through a production order.
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The applicants point to the fact that Detective Ryan told Ms. Robitaille that she had
interviewed Erin Flanagan (E.M.’s friend) and that she would work towards getting a copy
of Flanagan’s 2018 statement to Ms. Robitaille.

The applicants contrast this assistance with the fact that Ms. Robitaille did not tell these
applicants that the police were seeking a production order prior to her obtaining the players’
statements. And that despite her protestations as early as August 3, 2022, Winton, on
behalf of Hockey Canada, had agreed to waive solicitor/client privilege and provide police
with the investigative file on consent and without a production order.

The applicants suggest that Ms. Robitaille influenced the prosecution by obtaining the
statements before the production order was presented to her, while knowing full well what
the result would be.

Danielle Robitaille and Hockey Canada

It is the position of the applicants that they appropriately viewed Danielle Robitaille as an
extension of Hockey Canada despite her claims of independence and impartiality.

Counsel for the applicants made it clear to Ms. Robitaille that the terms of the “Open Letter
to Canadians” as well as the statements made by Hockey Canada in the Parliamentary
Hearing were a stark indication that Hockey Canada had pre-judged the applicants and that
she, as their counsel, must be “tarred” with that same brush. Her initial mandate required
her report to respond to the “bests interests of Hockey Canada”.

In addition, the applicants argue that Hockey Canada had a vested interest in facilitating
the police investigation after their realization that they had “failed Canadians™. It was in
Hockey Canada’s interest to be seen to assist the police investigation and perhaps even to
facilitate the laying of charges.

(d) Subjective Belief and Objective Reasonableness of Ms. Robitaille’s Impact on_the

[55]

[56]

Criminal Prosecution

On July 22, 2022, the supervising Crown at the time wrote to Ms. Robitaille expressing her
concern about what information Ms. Robitaille possessed and what Ms. Robitaille might
have to disclose to the Parliamentary Committee. Ms. Robitaille let her know that she had
wide-ranging information, “the same position that any officer would, having completed the
majority of the investigation ...”.

The applicants suggest this description made the Crown and police investigators aware of
the “treasure trove” of information they could acquire with a production order. The
applicants, through their counsel, repeatedly demanded that Ms. Robitaille stand down
until the prosecution concluded. They submit that it was obvious that Ms. Robitaille was
intent on using the “new tool”, (the ability to “name and shame” while delivering a lifetime
ban), knowing full well that by pressing forward, she was compelling the applicants to
deliver evidence to police investigators.
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[57] Supporting that reasoning, the applicants argue, was the statement that when London Police
reopened the investigation in 2022, the police intended to travel this one “investigative
avenue” they had left untouched in 2018.

[58] Pulling all these events and interactions together, the applicants press that it should be clear
that they subjectively believed that Danielle Robitaille could influence the investigation
and prosecution, and their belief was objectively reasonable.

Position of the Crown

[59] The Crown’s position on the issue of “person in authority” can be summarized as follows:

1.

Analysis

When Danielle Robitaille passed on to the players the information that Detective
Newton (2018) and then Detective Ryan (2022) wished to speak to them, it was a
professional courtesy and to assist efficiency.

Ms. Robitaille’s investigation, while parallel to that of the police, was always
independent. Ms. Robitaille testified that she was careful to “stay in her own lane”.
There is simply no evidence to support “mutual assistance” agency or operating on the
“same team”.

The viewing of the Delta video was the only sharing of information and that act cannot
carry the weight of the necessary relationship between Ms. Robitaille and the police to
support a finding of “person in authority”.

There is no evidence that police investigators sought Ms. Robitaille’s assistance or
directed her in any way beyond passing along their contact information.

Police investigators had no way of knowing that Ms. Robitaille was interviewing the
applicants when they were obtaining the production order.

It was Ms. Robitaille’s evidence that she would never have simply turned over her file
to police on consent as Winton offered. Rather, she testified that if Hockey Canada
directed her to do so, she would have withdrawn from the investigation. In any event,
the police declined the offer.

[60] I have previously provided quotations from defining cases involving the test to determine
whether the statement recipient is a person in authority.

[61] The determination of the person in authority designation is a significant piece of the
confession rule.

[62] Justice Cory considered this connection in para. 24 of Hodgson:



[63]

[64]

[65]

[66]

Page: 12

24 For this reason, the person in authority requirement is properly seen as
an integral component of the confessions rule. The emphasis on voluntariness
has two main effects: it both avoids the unfairness of a conviction based on a
confession that might be unreliable, and has a deterrent effect on the use of
coercive tactics. This deterrent effect is properly focused upon the prosecutorial
authority of the state, not the personal authority of private individuals. It cannot
be forgotten that it is the nature of the authority exerted by the state that might
prompt an involuntary statement. ...

The effect of coercive tactics on the reliability of a statement, the use of threats, and the
fear of reprisal, are all important to my analysis on the second part of these reasons (trial
fairness), but do not assist the applicants here.

It is important that on this issue my analysis rigorously apply the definition of “person in
authority”. Casting the net too wide could have a negative effect on the administration of
justice. Justice Cory pointed this out at para. 25 of Hodgson:

25 On a practical level, the Crown would obviously face an overwhelming
burden if it had to establish the voluntariness of every statement against interest
made by an accused to any person. See the Law Reform Commission of
Canada, Report on Evidence (1975), at p. 62. In particular, as the intervener the
Attorney General of Canada notes, the elimination of the person in authority
requirement would have serious consequences for undercover police work and
for the admissibility of wiretap evidence, where the identity of the receiver of the
accused’s statement is often unknown. For example, if the Crown were to
intercept a phone call between an accused and a confederate who is senior to him
in a criminal hierarchy, the Crown would obviously have difficulty tendering the
requisite evidence if it were forced to prove beyond a reasonable doubt that the
statements were made without “fear of prejudice or hope of
advantage”. Moreover, all statements to undercover police officers would
become subject to the confessions rule, even though the accused was completely
unaware of their status and, at the time he made the statement, would never have
considered the undercover officers to be persons in authority.

I accept that the applicant’s subjective concerns about the Hockey Canada investigation
was repeatedly expressed to Ms. Robitaille by their counsel. Counsel made it abundantly
clear that Hockey Canada had pre-judged the conduct of the applicants and that Ms.
Robitaille had to “wear” that public expression of bias. The evidence of that subjective
concern is clearly demonstrated by the demand that any interview be recorded only in
handwritten notes.

Each counsel who attended the interviews with these three applicants emphasized at the
commencement of the interviews their client’s position that the exercise was compelled,
coerced and involuntary. While | agree with their characterization of the exercise, | cannot
objectively view this process as being undertaken to assist the police investigation, at police
direction or as an agent for Detective Ryan and others.
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Danielle Robitaille’s testimony made it clear to me that she had a mandate from Hockey
Canada that she was going to see through to the end. In 2018, with no cooperation from
E.M., she stood down and did not press the applicants to provide a statement.

In 2022, things changed with the new policy of Hockey Canada that exacted severe
penalties, Ms. Robitaille’s contact with E.M., and the reopening of the police investigation.
Ms. Robitaille received fresh “marching orders” from Hockey Canada and she pressed
forward.

However, examining Ms. Robitaille’s investigative steps in 2022 does not reveal the kind
of partnership that the definition of a person in authority demands. | do not view her
messages to the players and their counsel relaying the police desire to speak to them as
anything more than cooperation.

In her evidence, she was adamant that she would never voluntarily give up her investigative
file to police. It is clear she was upset with Winton’s position.

Truly, it is odd that Detective Ryan would allow Ms. Robitaille to view the Delta video. It
is clear that this only took place after Detective Ryan consulted the Crown and had obtained
Ms. Robitaille’s promise to not disclose the viewing. But I cannot reasonably view this as
has been suggested by the applicants, as part of a prosecutorial plan to make Ms.
Robitaille’s file even more beneficial to the police investigation.

The demands for the applicants’ interviews and the timing of that coercion was done for
Ms. Robitaille’s own purposes, and not to assist or influence the criminal investigation or
prosecution. Ms. Robitaille’s reasons will be discussed fully in the latter portion of this
decision. It is important though that when considering the current issue, | separate the
cause from the effect of her efforts.

Let me turn now to some of the cases offered to assist me. In both De Zen and Reid, the
Court found forensic accountants to be persons in authority. In both these cases, the
employers of the defendants turned to private accounting firms to “make the case”, as the
police were absent the resources. It seems clear that the audit results were always intended
to be turned over to the investigating police forces. That is not our situation.

In Benson, the representatives of the provincial Auditor General’s Office took a statement.
There was evidence that Benson viewed them as the legislative police and knew they had
the power to refer for prosecution. It seems, unlike the qualified promise of confidentiality
given by Hockey Canada, the Court found that Benson was told that his statement to the
Auditor General was to be held in confidence without exception.

In my view, this matter before me is closest to the circumstances considered by Justice Di
LucainR. v. Otto, 2019 ONSC 3725. In Otto, police had charged Dr. Otto with trafficking
in fentanyl. Subsequently, the College of Physicians and Surgeons of Ontario (“CPSO”)
commenced a parallel investigation.
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When Otto was charged, the police investigation emailed CPSO describing the nature of
the charges and providing CPSO with their grounds to commence their investigation.
CPSO sought to interview Otto. Otto asked CPSO to stand down while he was facing
criminal charges, but CPSO refused citing its “duty to protect the public”. An interview
took place and CPSO also seized Otto’s records pursuant to the statutory power they
possessed.

Several months later, after CPSO had advised police what had been seized, police obtained
a production order for CPSO’s file. Di Luca J. declined to find CPSO investigators to be
persons in authority and said this at paras. 31 and 33 of Otto:

[31] I disagree. On the record before me, there is no evidence that the CPSO
investigator, Mr. Bellefontaine and the appointed assessor, Dr. Nassir, were
acting in concert with the police or acting as agents on behalf of the police. Unlike
the scenario in R. v. De Zen, supra, at paras. 25-30, there is nothing in the record
that supports an inference that either Mr. Bellefontaine or Dr. Nassir had any
control or influence over the conduct or outcome of the criminal proceedings.

[33] The evidence suggests that while the CPSO investigation was commenced
in response to the criminal investigation, the police did not direct or influence the
CPSO investigation in any fashion.

Here, while it could be found that the applicants have satisfied their evidentiary burden, 1
am convinced beyond a reasonable doubt that Danielle Robitaille is not, in law, a person
in authority. While Ms. Robitaille was stridently pressing the direction received from
Hockey Canada, | find that far from creating a doubt in my mind that the evidence
consistently points to Ms. Robitaille’s purposeful plan to obtain the applicants’ statements
for her parallel independent investigation.

I am convinced beyond a reasonable doubt that Danielle Robitaille was never “in fact
someone — who was acting in concert with police or prosecutorial authorities, or as their
agent, or as part of their team” (Hodgson, para. 47; R. v. G.D., 2022 ONSC 1541, para 27).

| recognize that | have not heard from the statement note-takers of the October, 2022
statements, nor have I heard the Crown’s voluntariness argument. Despite that, for the
reasons set out in the next section of these reasons, had | found Danielle Robitaille to be a
person in authority, I strongly believe the Crown could not have met its voluntariness onus.

Trial Fairness

[81]

As previously stated, | have come to the conclusion, for the reasons below, that the
statements of the three applicants must be excluded from evidence as the admission would
offend their right to a fair trial. | am aware that they are entitled to a fair trial not a perfect
trial. 1 am also aware that a fair trial is one that is not just fair to the accused defendants.
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[82] This Court’s residual power to exclude evidence that would render the trial unfair was
discussed by the Supreme Court of Canada in R. v. Harrer, [1995] 3 S.C.R. 562. | have
reproduced portions of paras. 40, 41, 45 and 46 of Harrer below:

40 The first premise of this argument does not permit of dissent. Every
person tried in Canada is entitled to a fair trial. The right to a fair trial is the
foundation upon which our criminal justice system rests. It can neither be denied
nor compromised. The common law has for centuries proclaimed it, and
the Canadian Charter confirms it. Section 11(d) provides that “Any person
charged with an offence has the right . . . to be presumed innocent until proven
guilty according to law in a fair and public hearing by an independent and
impartial tribunal”. The right to a fair trial is also a “principle of fundamental
justice” which s. 7 of the Charter requires to be observed where the liberty of the
subject is at stake: R. v. Seaboyer, 1991 CanLlIl 76 (SCC), [1991] 2 S.C.R. 577,
at p. 603; Re B.C. Motor Vehicle Act, 1985 CanLll 81 (SCC), [1985] 2 S.C.R.
486.

41 The second premise of the argument, that judges have the power to
exclude evidence where its admission would render the trial unfair, while less
obvious, is readily resolved. At common law, a trial judge has a discretion to
exclude evidence “if the strict rules of admissibility would operate unfairly
against the accused”: Kurumav. The Queen, [1955] A.C. 197, at p. 204, per Lord
Goddard. Similarly, in Canada, the discretion allows exclusion of evidence that
“would undermine the right to a fair trial”: R. v. Corbett, 1988 CanLlII 80 (SCC),
[1988] 1 S.C.R. 670, at p. 692, per Dickson C.J., Beetz and Lamer JJ. concurring,
at pp. 736-37, per La Forest J. (dissenting), considering s. 12 of the Canada
Evidence Act, R.S.C. 1970, c. E-10. This principle permits the exclusion of
evidence the probative value of which is outweighed by its prejudicial
effect: Seaboyer, supra, at pp. 609-11; R. v. Potvin, 1989 CanLIl 130 (SCC),
[1989] 1 S.C.R. 525, at p. 531. Sopinka, Lederman and Bryant, The Law of
Evidence in Canada (1992), at p. 401, conclude that “[i]t seems uncontroversial
that if the admission of certain evidence would adversely affect the fairness of an
accused's trial, the evidence ought to be excluded”.

43 I conclude that a judge may exclude evidence which was not obtained
by Charter breach but which would render the trial unfair either at common law
or under s. 24(1) of the Charter. ...

45 At base, a fair trial is a trial that appears fair, both from the perspective
of the accused and the perspective of the community. A fair trial must not be
confused with the most advantageous trial possible from the accused's point of
view: R. v. Lyons, 1987 CanLIl 25 (SCC), [1987] 2 S.C.R. 309, at p.
362, per La Forest J. Nor must it be conflated with the perfect trial; in the real
world, perfection is seldom attained. A fair trial is one which satisfies the public
interest in getting at the truth, while preserving basic procedural fairness to the
accused.


https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html#sec7_smooth
https://www.canlii.org/en/ca/scc/doc/1991/1991canlii76/1991canlii76.html
https://www.canlii.org/en/ca/scc/doc/1985/1985canlii81/1985canlii81.html
https://www.canlii.org/en/ca/scc/doc/1988/1988canlii80/1988canlii80.html
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii130/1989canlii130.html
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html#sec24subsec1_smooth
https://www.canlii.org/en/ca/scc/doc/1987/1987canlii25/1987canlii25.html
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46 Evidence may render a trial unfair for a variety of reasons. The way in
which it was taken may render it unreliable. Its potential for misleading the trier
of fact may outweigh such minimal value it might possess. Again, the police
may have acted in such an abusive fashion that the court concludes the admission
of the evidence would irremediably taint the fairness of the trial itself. ...

The Supreme Court of Canada revisited the Court’s ability to exclude after considering
trial fairness in R. v. Schneider, 2022 SCC 34, at para. 59:

[59] Finally, judges must determine whether they should exercise their
discretion to exclude evidence by balancing probative value against prejudicial
effect. Judges sitting with juries should consider the extent to which any
prejudicial effect can be attenuated by appropriate instructions to the jury as to
the use to which the evidence can properly be put. In addition, evidence can be
excluded where there was a significant unfairness associated with obtaining it,
such that it would render the accused’s trial unfair (Mohan; Paciocco, Paciocco
and Stuesser, at pp. 47-48; Lederman, Fuerst and Stewart, at 112.75-2.77;
Vauclair and Desjardins, at pp. 905-6). ...

In R. v. Wells, 2003 BCCA 242, and R. v. Laidley, [2001] O.J. No. 6281 (SCJ), the Courts
held that the accused’s statements could be excluded by threats of violence from a non-
state actor and when there was an inadequate record of the interview.

In the matter before me, the applicants must rely on the Court’s common law discretion to
exclude evidence. Danielle Robitaille was a non-state actor and thus abuse of process
coupled with ss. 7 and 11(d) Charter remedies are unavailable.

Crown Position

[86]

[87]

The Crown position here is that the actions of Danielle Robitaille do not rise to the level
where one can be concerned about trial fairness. It is argued that the applicants here had a
choice; perhaps a choice they did not like, but nonetheless a choice. They agreed to give
an interview. They understood the risks and any concerns about the reliability of the record
were as a result of their own demands.

Finally, any prejudice to the applicants is outweighed by the probative value of the
statements. It would be unfair to deprive the Crown of the ability to cross-examine the
applicants on these statements should they testify. There are significant areas of potential
impeachment should the applicants stray from the content of their October, 2022 statements
to Ms. Robitaille.

Analysis

[88]

I accept the vast majority of the applicants’ arguments for excluding the statements. |
intend to detail those arguments at this point.
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(a) The Production Order

By the fall of 2022, it was clear that the applicants would not be providing statements to
the police.

On August 3, 2022, Hockey Canada had indicated it would provide Ms. Robitaille’s file to
the police on consent. On that date, Ms. Robitaille met with Detective Ryan. In her
evidence, Ms. Robitaille agreed that she likely influenced Detective Ryan’s decision to
instead seek a production order. Hockey Canada had, at this point, communicated that they
would waive any solicitor/client privilege.

As matters progressed, Mr. Schumann, Formenton’s counsel, requested that Ms. Robitaille
advise all counsel if she were to receive a request or demand for her handwritten notes of
interviews. Ms. Robitaille chose not to do so and testified that she had no obligation to do
SO.

Prior to any of the interviews, Ms. Robitaille had knowledge that London Police were
proceeding to obtain a production order. She testified that she knew it was likely they
would be successful in obtaining such an order. She continued to demand and then to
obtain statements from the applicants without advising their counsel that the production
order was being sought. She knew as well that Hockey Canada had waived privilege.

In her evidence, Ms. Robitaille testified that issues of the applicants’ legal jeopardy were
“collateral” to her concerns. She was clearly intent on obtaining the statements before the
production order was served upon her.

Interestingly, when Ms. Robitaille received the production order on October 25, 2022, she
cancelled scheduled interviews with Hart and Foote. It was her evidence that she was
concerned about the loss of confidentiality at that point. In addition, since Hart had not
provided a previous statement to police, she did not want to offend his “right to silence”.
It is unclear then why the Foote interview was cancelled since he had previously spoken to
police.

Ms. Robitaille was unable to adequately explain to this Court the difference she saw in
knowing the production order was arriving imminently and having actually received it.

Ms. Robitaille’s evidence discloses a number of other reasons for pressing ahead despite
the reality that police were about to receive her work product. She testified that she was
concerned throughout that, as early as 2018, the players were ignoring her Hockey Canada
investigation in favour of speaking to police as well as complying with the NHL
investigation that had also begun. She was upset that her investigation was treated as third
in line.

In addition, it was Ms. Robitaille’s view that this had taken “long enough”. She needed to
obtain the interviews and write up her report. She had her own taxing trial matters
approaching and these efforts for Hockey Canada had consumed an inordinate amount of
resources from the boutique firm where she worked. She needed to get this done.
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Ms. Robitaille forged ahead knowing full well that the statements she compelled were
going to end up in the hands of police.

(b) Coerced and Compelled

It is important to put the efforts of Ms. Robitaille in context. InJune, 2022, Hockey Canada
introduced a new “tool” which could be used by its investigator. That tool was created by
amendments to the Hockey Canada Code of Conduct.

The new tool in effect as of June, 2022 imposed a new obligation on the players to
participate and cooperate in any investigation relating to an alleged breach of any Hockey
Canada policies. It effectively allowed Hockey Canada to bypass its established prior
procedural safeguards, which guarantee players a right to a hearing prior to being
disciplined. By threatening a lifetime ban and public disclosure of the players’ identities,
Hockey Canada effectively imposed disciplinary measures without due process.

On the day of the interview, Mr. Humphrey recited a preamble which detailed the concerns
Ms. Robitaille had heard from counsel many times about how Mr. McLeod’s interview was
compelled. Mr. Humphrey’s preamble also referenced letters sent by Mr. Strezos and Mr.
Gover, on behalf of all the players, that expressed concerns about the involuntary nature of
Ms. Robitaille’s interviews.

Mr. Strezos, counsel for Mr. Dubé, also voiced his concerns and objections to Mr. Dubé’s
compelled interview many times prior to the interview. On the day of the Dubé interview,
he sent a letter. The letter, which included a heading titled “THE INTERVIEW OF
DILLON DUBE IS COMPELLED?, clearly expressed Mr. Strezos’ position and appended
a letter written by him dated July 13, 2022, and from Mr. Gover, dated July 22, 2022.

Mr. Schumann took the same position on behalf of Mr. Formenton. In an email dated
October 5, 2022, Mr. Schumann wrote that in light of Hockey Canada’s threat to impose a
lifetime ban and name the players publicly for non-participation, “Mr. Formenton has no
practical choice but to submit to an interview” and that “Mr. Formenton will be being
interviewed under compulsion”.

Ms. Robitaille refused to stand down as she had done in 2018 and rather chose to remind
the players of the consequences of a lifetime ban for non-cooperation. The evidence
disclosed that such a sanction would prohibit these applicants from ever participating in
the World Championships, the Olympics or of ever coaching hockey, even at a minor level,
even if it was coaching their own child’s team.

In her evidence, Ms. Robitaille agreed that “naming and shaming” the applicants would
associate them with the allegations of “gang rape” that had surfaced and would have a
devastating effect on their reputations and careers.

Also, in considering prejudice, I would suggest that the manner in which the applicants’
statements were compelled by Hockey Canada would be seen as unfair by the public and
would detrimentally affect the concept of a fair trial from the “perspective of the
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community” (Harrer, para. 45), adversely affecting the repute of the administration of
justice.

(c) Reliability of the Record

Ms. Robitaille stated that the requirement that only handwritten notes be taken during the
interviews was seen by her as an “elegant solution” to the concerns about the compelled
statements and the right to silence. It is clear Ms. Robitaille understood that handwritten
notes would likely be vague, incomplete and open to conjecture. She clearly understood
and accepted that this limited an accurate and reliable record and minimize the utility in
any subsequent prosecution. And yet here we are.

In R. v. Spackman, 2012 ONCA 905, Justice Watt described, at para. 115, concerns that
arise in the matter considered here:

[115] A judge presiding in a criminal trial has a well-established discretion to
exclude evidence that is relevant, material, and otherwise compliant with the
rules of admissibility. This discretion, rather its exercise, involves a cost-benefit
analysis, an inquiry into whether the value of the proposed evidence to the correct
disposal of the litigation is worth its cost to the litigation process: Mohan, at pp.
20-21. As held in Mohan, at pp. 20-21, a trial judge may exclude evidence in the
exercise of this discretion where:

i. the probative value of the evidence is overborne by its prejudicial
effect;

ii. the introduction of the evidence would involve an inordinate amount
of time not commensurate with its value to the determination of the
dispute; or

iii. the evidence is misleading because its effect on the trier of fact,
especially a jury, is disproportionate to its reliability as proof.

Should the applicants testify and the Crown desire to cross-examine them on their
Robitaille statements, how practically would that be accomplished? This is a jury trial
which makes this exercise exceedingly more difficult.

There is potentially a significant prejudicial impact from both a trial efficiency and
substantive fairness perspective. The parties would likely need to call witnesses who were
in the room during the taking of the statement where there are concerns about the reliability
of the record, or where there are contradicting memories as to what was said. Two of those
witnesses are now judges of the Ontario Court of Justice (Lou Strezos and Seth Weinstein).
Ms. Robitaille, a managing partner at a busy boutique firm, was a witness, as were lawyers
who are no longer present at Ms. Robitaille’s firm, including a lawyer who is currently
retained as Mr. Dubé’s counsel for his Hockey Canada appeal proceedings (Kaleigh
Davidson). The potential consequence of calling any of these witnesses threatens the
continuity of an already lengthy jury trial and compromises the integrity of the process by
introducing complex logistical hurdles.
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Mr. McLeod’s trial counsel, Mr. Humphrey, was taking his own notes during the interview.
Should there be an issue regarding the accuracy of the notes made by Ms. Robitaille’s
notetaker, Mr. Humphrey could be called as a witness to dispute such facts. Mr. McLeod
may be placed in the position of having to decide whether to testify or risk losing his lawyer
in the middle of the trial.

It is important then to, in the words of Watt J.A., consider the “value” of the evidence when
assessing its probative value (Spackman, para. 115).

Probative Value

[113]

[114]

[115]
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As part of the record on this application, | received a chart from the Crown that sought to
detail the differences between the content of the applicants’ police statements in the initial
investigation and the content of the statements taken by Ms. Robitaille. In addition, the
chart offers the Crown view on why those differences have potential impeachment value.
Some differences are minor, others more substantive. As mentioned previously, the Crown
argues that this points to the significant probative value of the statements.

There is no doubt that there is potential impeachment value but it must be remembered that
the Crown case would not be “gutted” by a finding of exclusion. The Crown still has the
applicants’ statement to police. The Crown still has the evidence of other players who
were not charged but were present in the room.

In fact, the Crown has told me that the Court may need to receive the evidence of several
players by video-conference, as they are playing in the NHL.

[116] And, of course, the Crown still has the testimony of E.M. herself.
Conclusion
[117] The probative value of the applicants’ statements compelled by the Hockey Canada

investigation is far outweighed by the prejudice that would be occasioned by their
admission.

As Justice McLachlin reminded us in Harrer at para. 40, “every person tried in Canada is
entitled to a fair trial. The right to a fair trial is the foundation upon which our criminal
justice system rests. It can neither be denied nor compromised”.

The admission of these statements for the purpose of cross-examination would be a
significant compromise to trial fairness and, as a result, those statements are excluded.

“Justice Bruce G. Thomas”

Justice Bruce G. Thomas

Released: December 10, 2024.
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